Testimony and evidence adduced by the petitioner

MSHA Inspector Lawrence Spurlock testified that he has some 26 years
experience in the coal mining industry and has served as an MSHA inspector
for eleven years.  His experience includes the inspection of surface mines
and the investigation of accidents involving high walls. He confirmed
that he conducted an accident investigation at the subject mine in August 1980,
and did so after the respondent advised MSHA that a fatal accident had
occurred at the mine.  He also confirmed that as a result of that investigation
he issued the two citations which are the subject of this proceeding. He
issued the section 107(a) withdrawal order because loose unconsolidated
material was still present after the accident occurred (exhibit P-2;
Tr. 7-12).  He also prepared an accident report and a copy was served
on the respondent (exhibit P-4). He indicated that the accident occurred
on August 5, 1980, and he identified several photographs which were taken
at the time (exhibits P~5 through P-21; Tr. 12-31).

Mr. Spurlock testified that the accident victim was killed when
part of the high wall collapsed on him and his drill rig while he was
working under it drilling boreholes into the ground to facilitate the
construction of a drainage ditch, and he Identified the scene of the
accident as depicted In photographic exhibits P-6 through P-10, and he
estimated the width of the part of the wall which collapsed as 25 to 30
feet wide, and that the weight of the rock material which fell as approximately
100 tons (Tr. 18).  With regard to the loose material which he cited
in his order, Mr. Spurlock referred to photographic exhibit P-7 and drew
a red circle around the area in the photographic where he believed the
loose material was present. He also identified similar areas of loose
unconsolidated materials as well as areas described as "cracks" in exhibits
P-9 and P-10 (Tr. 19-20), as well as In exhibit P-ll (Tr. 21-22).  Exhibit
P-14 depicts the area from which the rock fell and it also shows "over-
hanging material created after the wall collapsed" (Tr. 25).

Mr. Spurlock testified as to several cracks which he observed along
the top of the high wall, but he did not know what caused them. However,
he stated that they were present in the part of the wall which was left
standing after the collapse, and the cracks may have been caused by
drilling or blasting (Tr. 28), He believed that the accident may have
been caused by the vibration of the drill in the pit near the high wall,
and he believed that the mine operator should have removed loose material
from the wall as the pit was being developed (Tr, 35), Proper procedures
call for removal of loose materials so that the wall Is sloped "back
toward the hill in at a proper angle of repose order to keep It from over-
turning on a person" (Tr. 35-36). Mr. Spurlock believed the wall was "pretty
straight" at a 90 to 95 degree angle, and he identified a copy of the
respondent's "ground control plans" as submitted to MSHA (Exhibit P-18, Tr, 40),
The plan contains the operator's procedures for scaling high walls and
contains a requirement that the angle of .repose for the high wall be 85
degrees or less (Tr. 41). Mr. Spurlock did not believe that the wall
in question had been properly scaled because "tt>ere was too much loose,
unconsolidated material still present on the wall" (Tr. 41).
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